PRESENTERS

Lindsay Lloyd, Partner, MDS Law, Christchurch

Lindsay has been in practice for 34 years and he has been the trust account supervisor at
MDS Law for many years. He was inaugural Chairman of the NZLS Property Law
Section and remains on the executive. Lindsay is currently on the Standards Committee
of the Canterbury-Westland Branch of the NZLS, a presenter for the NZLS Trust
Account Supervisor Training Programme and has also been a member of the NZLS
Ethics Committee for several years. He practises predominantly in the areas of property,
commercial law and trusts.

Dr Duncan Webb, Partner, Lane Neave, Christchurch

Duncan specialises in professional responsibility and liability and has practised law
since 1989. He has also taught in law schools in the United States and New Zealand
including a distinguished career as a former professor of law. He was closely involved in
the preparation of the new Rules of Professional Conduct and Client Care and recently
presented on Client Care for the New Zealand Law Society. Duncan is the author of
Ethics Professional Responsibility and the Lawyer and regularly speaks to professional
groups on issues of ethics and professional conduct as well as assisting lawyers in
dealings with disciplinary bodies. Between 2008 and 2010 Duncan held a quasi-judicial
appointment within the Ministry of Justice as Legal Complaints Review Officer.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the
New Zealand Law Society. This booklet has been prepared for the purpose of a Continuing Legal Education
course. It is not intended to be a comprehensive statement of the law or practice, and should not be relied
upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



CONTENTS

INTRODUCTION 1
FHOMESLY ..ottt ettt ettt ettt ettt e ettt ettt e et e et e et eenteeenneeentes 1
LOVAILY ..ottt ettt 1
CORFIACTUEIALILY ...ttt ettt ettt ettt ettt e et e et e bt et enaeeneeeeeas 1
TNACPEIACIICE. ...ttt ettt ettt e ettt et e et e e tae e taeeaaeentbeennaeentaeenseeennes 2
PP IVIICZE ...ttt ettt a e bt eae et et e eteeereen 2
DOCOTUML. ... 2
SYSEEIUC TIEEZITLY ...ttt ettt ekttt et e e et e et e e ettt e st e e et et e et e enbeeseeaseeeneeneeeneeenes 2

CONFIDENCE 3
WRALE B8 TRE AUEY? ...ttt ettt 3
T0 WHOM S the ULy OWEA? ............ccooeeieiiiiieeieeeeee ettt ettt ettt et et eenaeeseens 3
WRAL TS PPOECIEA? ...ttt ettt 3
DUFQUION ...ttt e ettt e e et e e e e e ettt e e e e e e 4

USE OF CONFIDENTIAL INFORMATION PROHIBITED.......uuuuiiiiiiiiiitiieeeeeeieeieeeeeeeeteaaeeeeeesetaaanneeesesssnnnnaaees 5
ACTING AGAINST A FORMER CLIENT ....ccvtttiiiiiititeieteeeeeteeeeeseeeteseteteresetesesetesertesreteteresererererertterererererereree 5
THE FIDUCIARY OBLIGATION ...cooiiiiiiiiiieiiieieeeeeeeee et 6
INFORMATION BARRIERS.......uuutiiiiieeieeiiiieieeeeeeeeitteseeeeeeesestaseesaeeeeeesssseseeesaeaassssasseeeeeasssseseeeeeeaasssreseeaseaaes 7
TYPHOID MARYS ...ttt ette ettt ett e e ettt e e et e e e ete e e e etaeeeeeaaeeeeeateaeeesseseeessseeesaseseeansseeeenssseeenaseeeaas 8
DISCLOSURE OF CONFIDENTIAL INFORMATION . ....uuuuiiiiiiiiitieeeeeteeiiieeeeeeeeetaanneeeeserseninneeeeesesannneeseeeesnnnnns 8
OTHER CONFIDENTIAL INFORMATION ......cccvtieiiirieeeaureeesereeesseseeeasssseeeasssssessssesssssssessssssessssssessssssesssssees 10
LOYALTY/CONFLICTS/ADVOCACY 11
FIDUCIARY OBLIGATIONS......cceiittttieeeeeeeeiitteeeeeeeeeeiatreeeeeeeeeeatsaseeeeeeeaasssaseeaeeeasassasseaeeeeaaassssseseeeeeasnsrsraeaens 11
THE MULTIPLE CLIENT PROBLEM.......ccutiiiiiitiieiititieeetteeeetteeeeetaeeeeeteeeeeaaeaeeeateeeeenssaseessseeenaseseeeaseeeeensneas 12
RELEVANCE OF TERMS OF THE RETAINER ........cccttiiiitiiiiiirieeeiteeeeeteeeeeareeeesireeesssssesesssssessnssesessnssesesnnnens 13
LIMITING THE FIDUCIARY OBLIGATION .....ccceutieeiuueeeaireeeesereeeassseeeassessasssseessssssssssssssssssssessssssssssssssesnnsns 13
INFORMED CONSENT .....uttiiiittieeeeteee e et e e eeeee e e eaeeeeeeaeeeeeeaaeeeeesaeeeeeaaeeeeesseeeeeateeeeesseesesneeeeesseeeeeseeeeennens 14
DISCLOSURE — DETERMINING RELEVANCE .....cuuuuiiiiiiiiiiieeeeeeeteee e e e e eeteeeeeeeeeseasaneeesesesasannsesessseannnns 14
EXPLANATION AND CONSENT .. .uuuiiiiittitteeeeeeitetieeeeeeetaaaeeeeeettaaaeesetettaaeeseetssareeeeserrsrneeeeeeserannnns 15
CONSTRAINTS ON LIMITING FIDUCIARY OBLIGATIONS ......uvvieeiiiieeeiiieeeaiereeessereeeasssseessssesesssseesssssessssnees 16
WHOLE OF FIRM .....ccoiiiuuttiieeeeeeeiitteeeeeeeeeetteeeeeeeeeeatseseeeeeaeasssaseaaseeaaasssasesaseeeaassassesaeesaaassssseeeeeeeaassssanaens 18

INDEPENDENCE 19

TERMINATION 21
DUSCRAFGE ...ttt ettt 21
ProfeSSIONAl DFEACH .................c..ccoviiiieiieiiee ettt ettt ettt ere e 21
NOTLDAYIERL. ...ttt ettt et ettt 21
DIOCEPDTION ... ettt e 22
ADSENCE Of IISIFUCTIONS. ...ttt ettt eae et ee et e eeeeae e 22
REPUZGNANE THSIFUCIION ...ttt ettt ettt e et e et e e tteenbeeetaeenseesnbeannsee e 22

THE LAWYER-CLIENT RELATIONSHIP 25
IS TREFE G FOIAINET? ... e ettt e 25
WRO IS Y CIIEME? ...ttt ettt ettt et et ae ettt eeneeeneenneens 25
Dealing With tFUSE JUTAS ...........c.oooiieeeee ettt ettt 26
AM T ACHNG AS A LAWYCF? ...ttt ettt et easeesaesnaen 27
Friends and family ..............ccocooiiiiiiniiiii s 27

DISCLOSURE AND INFORMATION 29

LAWYER/CLIENT CONFLICT 33
REfOITAI F@OS ...ttt ettt ettt ettt r e ne e 36



COSTS: THE ETHICS FRAMEWORK

REASONABLE FEE FACTORS.....cccicuttttttteeeeeeirtreeeeeesaeiusseeeeessesssnssessesssassossseseeessesssssssssesssessssssseeesssssssssssees
Time ARA LADOUF ..............c..ooceeeeiiiieie ettt ettt e et et e e eate et eanas
Skill, knowledge, reSPORSTIDILILY ...........cccoivi ittt
TIMPOFLANCE 10 THE CLIENL ...ttt e s be e s beetseesaaeeseas
RESUILS ACRIEVEU. ...ttt

VAIUE Of PPOPEILY ...ttt ettt ettt ettt be et easeesaeeseenbe s
Complexity/diffiCUlty/ROVEILY ............cccccooiiiiiiiiiii ettt
Experience, reputation, and ability of the laWYer .............ccccoioiioiiiiiiiiieeeeet e
LOSS Of OTRET CLIENES. ...ttt ettt ettt eneeneens
Fixed or CONAILIONAL fEE ...............c.oocuiiiiiiiiiiiciiee ettt es
QUOLE OF ESHTMALE Of fOES ...ttt
F@O AQFOOMCHL ...ttt ettt et et
Reasonable costs Of FURRING G PPACTICE ............cc.eeeiiiiiieiieieeeeee ettt
Fee customarily charged in the market and [0CQlity...............ccccoovvviieiiiieiiiiiiiiiiiee e
FUNDAMENTAL PRINCIPLE .......uvtiiiiiiieeiiiieeesrteeesseeeeassseeesssssesssssseesssssesessssssesssssssesssssssassssessssssessssssesannes

ETHICS AND OTHER SOLICITORS

RESPECT, COURTESY AND ETIQUETTE ....uveevuvieeueieeuteeeeeeeteeeeeeeeteeeeseeeesseeesseesssesesssesssesessssssssessssessssesnesennes
HONESTY .ottt ettt et e e e e et e e eaeeeaae e e teeeateeeseeeaseeeaseeeasesensseeasesenseeenseeeneeesnreesseeanns
FEES OF OTHER LAWYERS ....eiiuviiiteeeteeiteeerteeseeeteseseeeseessseasseessssssessseessessssessesssssesssesssssesssesssseesnns
UUNDERTAKINGS ....vttiieittteeeirteeestteeeseseeeaseseeeasssseeessssssesssssssassssessasssssesssssssssssssssasssssssssssssssssssssssssessssssees
COMPLAINTS BY LAWYERS AGAINST LAWYERS ......0eiiviiittieeteeetreeeeeeetreeereeesseeeseeeesseeesesessseessssessssessesennes

ETHICS AND THIRD PARTIES

LIMITED OBLIGATIONS AT LAW ...outiieietieeeeeteeeeeiteeeeeetteeeeeaeeeeesseeeeeteeseeesssseeessseeeesseeeeessseseassseeansreseans
LIMITED ETHICAL OBLIGATIONS......uuttiiiittteeeetteeeeitseeeeireeeasssesesessseesssssseassssesesssssessssssseessssesessssesssosssaanns
SELF REPRESENTED PARTIES ....ccuuvttteittieestteeeesirteeessseeessseeessssesesssssesessssessssssessssssesssssssssssssesssssssesssssssens
PAYMENTS TO THIRD PARTIES ......coouutieiittieeeeeeeeeeeteeeeeeteeeeeeeeeeeeaeeeeeeteeeeeeseeeeeseeeseesseeeeesseeeeesseeeeensreeeans
STOPPING PAYMENTS .....oiiiitiiieiitteeeeeteeeeeetteeeeetteeeeeaeeseeeaeeeeaesseseeesseseeessseeaessseeenssseeessteseeensseseensseeeensseneas





